STATE WATER CONTROL BOARD ENFORCEMENT ACTION
A SPECIAL ORDER BY CONSENT
ISSUED TO
NEL SON FOOD MART, INC.
UST Facility at 40 Front Street, Lovingston, VA
Facility Identification No. 6019233

SECTION A: Purpose

Thisisa Specid Order by consent issued under the authority of Va Code' ' 62.1-44.15 (8a) and
(8d) between the State Water Control Board and Nelson Food Mart, Inc. to resolve certain violations of
the State Water Control Law and regulations at Nelson Food Mart’ s Underground Storage Tank Facility
located at 40 Front Street in Lovingston, Nelson County, Virginia

SECTION B: Definitions

Unless the context clearly indicates otherwise, the following words and terms have the meanings
assigned to them below:

1 ABoard@means the State Water Control Board, a permanent citizen's board of the
Commonwedlth of Virginiaas described in Code' ' 10.1-1184 and 62.1-44.7.

2. ACode@means the Code of Virginia (1950), as amended.
3. AUST@means underground storage tank.

4, “Nelson Food Mart” means Nelson Food Mart, Inc., a Virginia corporation, active and
in good standing and the UST owner within the meaning of VirginiaCode' 62.1-44.34:8.

5. ADepartment @or “DEQ’ means the Department of Environmenta Quiity, an agency of
the Commonwedth of Virginiaas described in Code' 10.1-1183.
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10.

11.

12.

ADirector@means the Director of the Department of Environmenta Qudity.

AFacility@means the retail gasoline station and USTs owned and operated by Nelson
Food Mart located at 40 Front Street, Lovingston, Nelson County, Virginia. The
Facility=s USTs are further identified by UST numbers. 1 & 2.

AOrder@means this document, also known as a Consent Speciad Order.

ARegiond Office@meansthe Valey Regiona Office of the Department.
ARegulaion@means 9 VAC 25-580-10 et seg. (Underground Storage Tanks: Technica
Standards and Corrective Action Requirements) relating to upgrading of existing UST
systems, regidiration of tanks, closure of non-compliant tanks, corrosion protection and

rel ease detection requirements.

“STI-P3 tank” means a UST certified by the Stedl Tank Ingtitute to have three different
methods of corrosion protection.

“Form 7530" means the UST noatification form used by the DEQ to register and track
USTsfor proper operation, closure and ownership purposes. See 9 VAC 25-580-70.

SECTION C: Findings of Fact and Conclusions of L aw

1.

The Regulation, at 9 VAC 25-580-50, required that the USTs at the Facility meet find,
gpecific performance requirements for lesk detection, spill and overfill protection, and
corrosion protection by December 22, 1998.

Nelson Food Mart isthe owner of the USTs a this Fadility within the meaning of Virginia
Code' 62.1-44.34:8.

On December 6, 1999, DEQ staff conducted a forma inspection of the Facility. The
following deficiencies were noted:

a. UST natification information submitted on Form 7530 was incorrect and did not
include the Facility’ s current address in apparent violation of 9 VAC 25-580-70 fA.

b. Release detection was not being performed on the USTs#1 & 2 in gpparent violation
of 9 VAC 25-580-140 11.
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c. Reease detection was not being performed on the piping associated with USTS#1 &
2 in gpparent violation of 9 VAC 25-580-140 2.

d. Facility maintenance and compliance records were not readily avallable for review by
DEQ saff in apparent violation of 9 VAC 25-580-120 3.

e. Financid assurance documentation had not been submitted to the DEQ in apparent
violation of 9 VAC 25-590-10 et seq.

Asareault of thisforma ingpection, DEQ staff sent aWarning Letter (No. 02-02-VRO-
9) to Nelson Food Mart on February 11, 2002, for these apparent violations of the
Regulations. The letter requested that Nelson Food Mart respond by February 25, 2002,
and indluded a copy of the formd ingpection results, detailing the gpparent violations noted
above.

On February 25, 2002, DEQ staff received a written response from Nelson Food Mart
indicating itsintention to comply with the regulaion within 90 days of the date of the letter.

From the letter referenced in item #4, Nelson Food Mart informed DEQ daff that it
intended to comply with the Regulation by May 25, 2002. It failed to do so. Accordingly,
DEQ daff sent aletter to Nelson Food Mart on August 25, 2003, requesting that they
bring the facility into compliance with the Regulation within fifteen days. Copies of the
origind Warning Letter and a summary of the outstanding violations were included in the
|etter.

On September 12, 2003, DEQ saff received copies of documentation confirming the
materid of condruction of the USTs as being STI-P3 tanks, thus verifying certain
information supplied on the July 7, 1994 Form 7530.

On November 5, 2003, DEQ dtaff offered Nelson Food Mart the opportunity to enter into
aLetter of Agreement. After conferring with Nelson Food Mart, DEQ gtaff prepared a
Letter of Agreement which required Nelson Food Mart to return to compliance with the
Regulations by March 31, 2004. Nelson Food Mart failed to sign and return the L etter of
Agreement by November 21, 2003, as requested by DEQ.

On January 6, 2004, DEQ staff issued NOV No. 04-01-VRO-1 to Nelson Food Mart,
for the apparent continuing violation of the Regulations 9 VAC 25-580-50 (Performance
Standards for New UST systems) on USTs#1 & 2; for gpparent violations of 9 VAC 25
580-70 (Natification requirements); 9 VAC 25-580-140 (Requirements for petroleum
UST systems); 9 VAC 25-580-120 (Reporting and Record keeping); and 9 VAC 25-

3
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590-10 et seq. (Financid Respongihility requirements). The NOV requested that Nelson
Food Mart respond to the Department by January 16, 2004.

On March 11, 2004, DEQ staff met with Nelson Food Mart to discuss possible remedies
to the Stuation including a corrective action plan and the settlement of past violations.
During the meeting Nelson Food Mart submitted an amended Form 7530 but falled to
provide release detection records or financid responsibility documentation. As a result,
DEQ daff are seeking compliance with the Regulation through performance of the actions
detalled in Appendix A.

SECTION D: Agreement and Order

Accordingly, the Board, by virtue of the authority granted it in Va. Code ' ' 62.1-44.15 (8a) and
(8d), orders Nelson Food Mart and Nelson Food Mart agrees that:

1

To remedy the violations described above and bring the Facility into compliance with the
Regulation, Nelson Food Mart shdl perform the actions described in Appendix A to the
Order.

Nelson Food Mart shall pay acivil charge of $2,400.00, within 30 days of the effective
date of the Order. Payment shal be by check, certified check, money order, or cashier’s
check payable to ATreasurer of the Commonwedth of Virginia@and delivered to:

Receipts Control

Department of Environmenta Quality
Post Office Box 10150

Richmond, Virginia 23240

Nelson Food Mart shdl dso include its Federd |dentification Number with the civil charge
payment and shall note on the payment that it is being made pursuant to this Order.

SECTION E: Administr ative Provisons

1

The Board may modify, rewrite, or amend the Order with the consent of Nelson Food
Mart, for good cause shown by Nelson Food Mart, or on its own motion after notice and
opportunity to be heard.

This Order addresses only those violations specificaly identified herein. This Order shdll
not preclude the Board or Director from taking any action authorized by law, induding, but
not limited to: (1) taking any action regarding any additiona, subsequent, or subsequently

4
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discovered violations, (2) seeking subsequent remediation of the Facility as may be
authorized by law; and/or (3) taking subsequent action to enforce the terms of this Order.
Nothing herein shdl affect appropriate enforcement actions by other federd, Sate, or locd
regulatory authority, whether or not arising out of the same or Smilar facts.

For purposes of this Order and subsequent actions with respect to this Order, Nelson
Food Mart admits the jurisdictiond dlegations, factua findings, and conclusons of law
contained herein.

Nelson Food Mart consents to venue in the Circuit Court of the City of Richmond for any
civil action taken to enforce the terms of this Order.

Nelson Food Mart declares it has received fair and due process under the Virginia
Adminigtrative Process Act, Code' ' 2.2-4000 et seq., and the State Water Control
Law, and it waives the right to any hearing or other adminitrative proceeding authorized
or required by law or regulation and to judicid review of any issue of fact or law
contained herein. Nothing herein shall be construed as awaiver of the right to any
adminidrative proceeding for, or to judicia review of, any action taken by the Board to
enforce this Order.

Fallure by Nelson Food Mart to comply with any of the terms of this Order shdl condtitute
aviolaion of an order of the Board. Nothing herein shdl act to waive or bar the initiation
of gppropriate enforcement actions or the issuance of additional orders as gppropriate by
the Board or the Director as a result of such violations. Nothing herein shdl affect
appropriate enforcement actions by any other federal, sate, or loca regulatory authority.

If any provison of this Order is found to be unenforcegble for any reason, the remainder
of the Order shdl remain in full force and effect.

Nelson Food Mart shal be respongible for failing to comply with any of the terms and
conditions of this Order unless compliance is made impossible by earthquake, flood, other
act of God, war, strike, or such other occurrence. Nelson Food Mart must show that such
circumstances resulting in noncompliance were beyond its control and not due to alack of
good faith or diligence on its part. Nelson Food Mart shdl notify the Director of the
Regiond Office in writing when circumstances are anticipated to occur, are occurring, or
have occurred that may delay compliance or cause noncompliance with any requirement
of thisOrder. Such notice shdl st forth:

a The reasons for the delay or noncompliance;
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10.

11.

b. The projected duration of such delay or noncompliance;

C. The measures teken and to be taken to prevent or minimize such delay or
noncompliance; and

d. The timetable by which such measures will be implemented and the date full
compliance will be achieved.

Falure to 0 natify the Director of the Regiond Office in writing within 10 days of learning
of any condition listed above, which Nelson Food Mart intends to assert will result in the
impossibility of compliance, shal condtitute awaiver of any daim of inability to comply with
arequirement of this Order.

This Order is binding on the parties hereto, their successors in interest, designees, and
assigns, jointly and severdly.

This Order shal become effective upon execution by both the Director or his desgnee and
Nelson Food Mart. Notwithstanding the foregoing, Nelson Food Mart agrees to be bound
by any compliance date, which precedes the effective date of this Order.

This Order shdl continue in effect until:;

a Nelson Food Mart petitions the Regiona Director to terminate the Order &fter it
has completed al requirements of the Order. The Director=s determination that
Nelson Food Mart has satisfied dl the requirements of the Order is a Acase
decision@within the meaning of the Virginia Adminigtrative Process Act; or

b. The Director or the Board may terminate this Order in his or its whole discretion
upon 30 days written notice to Nelson Food Mart.

Termination of this Order, or of any obligation imposed in this Order, shdl not operate to
relieve Nelson Food Mart from its obligation to comply with any statute, regulation, permit
condition, other order, certificate, certification, standard, or requirement otherwise
gpplicable.
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12. Byits sngnature below, Nelson Food Mart voluntarily agrees to the issuance of this

Qrder.
z/ \AM(
And it is so ORDERED this JI day of BT 2004,

Department of Efivironmental Quality

The terms and conditions of the Order are voluntarily accepted by Nelson Food Mart:

Date: !4;0{,5[ | By:

Title: esident

Commonwealth of Virginia, City/County of Iut:[fuﬂ

The foregoing instrument was acknowledged hefore me this JQ day of ﬁﬂ ‘ , 2004, by
M. Cleve M. Price.

i %M

My commission expires: ' ”74‘_/ m -+
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Appendix A
Nelson Food Mart, Inc.
UST Facility at 40 Front Street, Lovingston, VA

For USTs# 1 & 2 Nelson Food Mart shdl:

A. By April 30, 2004:

1. Submit acopy of acontract for the performance of Statigtica Inventory Reconciliation (SIR) as
arelease detection method for the tanks and a contract for the performance of cathodic
protection system testing.

2. Have performed avaid method of tank & line tightness testing.

3. Submit complete and accurate Financia Responsibility documentation.

B. By May 28, 2004:
1. Submit copiesof vaid, passing tank & line tightness and cathodic protection system tests.

C. By June 15, 2004:
1. Submit acopy of passing release detection records for the month of May 2004.

D. By July 15, 2004:
1. Submit acopy of passing release detection records for the month of June 2004.

E. By August 15, 2004:
1. Submit acopy of passng release detection records for the month of July 2004.



